W i0: D AMORNFY GENERAL
OF TEXAS

AN, YT 1 TAS

Board of Insurance Cominioners
Austin, Ten.s

Gentlemen: Attention: Mr. D. B. Barrow

Opinion No. 0-3015

Re: Construction of Articles LT25
and 4706, concerning sligidle
:I.nvutuntl for life insurance
companies and fire or casualty
insurance companies in Texas, .
respectively, involving partici-
pating certificates or mutual
investment concerns.

We acknowledge receipt of your letter of January 2, 19h4l, -requelt-
ing an opinion from this department upen questions propound.ed, your letter
being es follows:

"I am enclosing for your consideration, in connection with
the questions asked in this letter, the following papers:

"'Prospectus of the Hamilton Investment Plan, Consolida-
tion of Trust Indenture of the Hamilton Depositors Corporation
and The International Trust Company as to Hamilton Trust Shares
and Hamilton Trust Shares Certificate.!

"I am also enclosing a Prospectus of the Maseachusetts In-
veptors Trust and a Prospectus of the Boston Fund, Inc. The .
legality of investment of insurance companies' funds in the
Hamilton Trust, the Massachusette Investors Trust and the Boston
Fund, heg been questioned and we, therefore respectfully reguest
an opinion from you gbout the matter.

"In connection with the Hamilton Trust, your attention’ 18
directed to the etatement made on Page 4% of the Prospectus where-
in there is stated 'This 18 not an investment in the stock of the
Hamilton Corparation,' and %o the statements mede on Page 6 under
the heading 'Brief Summary of the Hamllton Plan.' In a letter
recelved by thie Department and signed by the President of the
Hamilton Corporation, there is stated: 'There is no eesential
difference, as far asm we can gee, between investing in our fund
and investing in the individusl stocks.'
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"Your attention is also directed to the fact that in the
Massachusetts Investors Trust and the Boston Fund, Incorporated,
the investing company or individual does so by purchasing shares
of the trust. Your opinion is respectfully requested in connec-
tion with this matter as to the following questions:

"l. May the funds of & Texas Life Insurance Company be in-
vested with the Eamilton Depositors Corporation for Hm:.ton.
Trust Shares Certificates and if so, must the various stocks pur-
chased by the Hamilton Depositors Corporation be stocks of com-
panies which are eligible investments for the funds of a Texas
Life Insurance Company in accordance with the provisions of Sec-

tion 3 of Article 4725 of our insurance statutes?

"o, May the funds of a Texas Fire or Camuslty Insurance
Company be invested with the Hamilton Dapositors Corporation for
Hamilton Trust Shares Certificatesz and if eoc, must the various
stocks purchased by the Hamilton Depositors Corporation be stocks
of companies eligible for investments by Texas Fire and Casualty
Insurance Companies in accordance with the provisions of Article
4706, Section D of our insurance statutest In thie comnection,
it should be noted that the above referred to Article provides
in effect that the funds of a Texas Fire and Casualty Insurance
Company may be invested in the stock of a solvent dividend pay-
ing corporation incorporated under the lawas of a state in which
the insurance company is duly autharized to conduct an insurance
business,

"3, May the funds of a Texas Life Insurance Company be in-
vested in the Massachusetts Investors Trust Shares cor Boston
Fund, Inc,, and if so, is it necessary that all of ths stocks
owned by the Truet be stocks eligible for investment by a Texas
Life Insurance Company in accordance with Article 4725 of our
insurance statutes?

"L. May the funds of a Texas Fire or Casualty Insurance
Company be invested in Maasachusetts Investors Trust Shares or
Boston Fund, Inc. Trust Shares and if mso, must the stocks owned
by the Trust be eligible investments for the insurance company
in accordance with the provisions of Article L4706 of our insur-
ance statutes, end must the Texas Fire or Casualty Insivance °
Company be authorized to transact businees in the State -of
Massachusettns?”

None of the certificates or shares mentioned by you are eligible
for investment by the respective insurance companies mentigned.

Iife insurance companies incorporated under the laws of this State
are authorized to inveat thelr surplue, or any part thereof, over a.nd. sbove
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the amount of thelr reserves and capital stock, in the "cepital stock, bonds,
flebentures, bills of exchange, or other commercial notes or bills and securi-.
ties of any solvent dividend-paying corporation which has not defaulted in
the payment of any of ite obligations for a periocd of five (5) years, # # #"
(Vernon's Civ. Stat. Anno. Art. 4¥725(3).

Corporations other than life, health and accident insurance companies
organized under the laws of Texas are authorized to invest their funds over
and above their paid-up capital stock in: "* % # (4} the stocks or donds or
other evidences of indebtednsss of any solvent dividend.paying corporation,
incorporated under the laws of this State, or of the United States, or of eny
state, country, or province in which such company may de duly licenaed to con=
duct an Insurance businses,”

It will thus be Seen a security to be eligibles for either class of
these Taxas corporatlions must be the direct cbligation of the issuing corpora-
tion. The statutory definition of eliglble securities excludes, thersfore,
stock or shares evidencing merely participating interessts by the holders in
the net profite if any of the issulng concern. Such a plan is in the nature
of a mutual investment company.

An examination of the literature of the reepective Lssuing companies
in the present case discloses that their shares or certificates do net repre-
sent direct pecuniary obligrtions of the issuing companies, as contemplated
by the statutes, but on the contrary, represent merely participating interests
in the net earnings (1f any) of the lssulng comcern. For this reasaon, such
stock, skbares, or certiflicates, by whatsoever name called, do not constitute
eligible investments for our insurance companies.

Moreover, with respect to the Massachusetts Investors' Trust shares
or Boston Fund, Inc., it 18 not clear that such concern is a corperation, with-
in the meaning of that word, as it 1 uged in our stetutes, or understood gen-
erally. On the contrasry, there 1s evidence in the literature of that company
irdicating 1t 18 s mere voluntary associmtion of individuele governed by trus-
teep and not by the board of directors contemplated by the laws governing corpo-
rations generally. If this be true, ite securities are not eligibla, because
it 18 not a corporation, as required by the statutes above gquoted. However
that guestiion may be, its certificates or phares fall within the condemnation
first sbove dlscussged.

We trust this will be a sufficient answer to your inquiriaes.

APPROVED JAN 22, 19h1 Very truly yours

/B/ Grover Bellers ATTORNEY GENERAL OF TEXAS

FIRST ASSISTANT By /s/ Ocie Speer

ATTORNEY GENERAL Ocle Spaer
Asaistant

OS-MR~IM APPROVED OPINION COMMITTER

oK EY_ /s/ B.W.B.

/8/ GWB CHATRMAR



